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OPINION

The stipulated proof a the petitioner’ s guilty pleahearing reflects that she and a male co-
defendant robbed an acquaintance of theirsin the victim’'s home. Both assaulted the victim with
knivesand thevictim received permanent injuries. Thetwo aso took morethan six hundred dollars
fromthevictim. Therecord reflectsthat the petitioner’ s sentences wereto be served consecutively
to a sentence that she was serving at the time of the plea.

The petitioner and her trial attorney testified at the post-conviction hearing. The petitioner
testified that her trial attorney told her that the state had offered “15 at 85,” and he said that she
would havetodo“7 or 8onalb.” Shesaid that the attorney told her that she was facing forty-four
tofifty years. Shesaid that after thinking about seven to eight years, she decided to accept the plea.
The petitioner testified that in court the attorney told her that thetrial court was going to say “ 15 at



100 percent,” but he added that if she stayed out of troublethere could be afifteen percent reduction.
She also acknowledged that the trial court told her the sentence was going to be fifteen years a one
hundred percent. Shealso said that she had adefensein that sheonly did what her co-defendant told
her to do because she was afraid that he would hurt her or her children.

Thetrial attorney testified about hispreparationfor trial. He said he attended the petitioner’s
revocation hearing, obtained the preliminary hearing tape, and talked to witnesses mentioned by the
petitioner. He said he accepted telephone cdls from the petitioner and met with her many times.
The attorney said he was ready to go totrial even though he believed that the petitioner wasin “red
trouble” given thefacts.

The attorney testified that on the day before the petitioner’ s pleas were entered, he and an
investigator met with the petitioner and did a practice examination. He said that the petitioner told
severa different versions in her answers and that they discussed with her the problems with her
answers. The attorney said that he was concerned that the petitioner would get anywhere from
twenty-twoto forty-four yearsand that he recommended that the petitioner accept thestate’ sfifteen-
year offer. He said that he told the petitioner that the crimes required one hundred percent service
of the time but that she could be eligiblefor up to fifteen percent off. Hedenied telling her that she
would serve only seven years on afifteen-year sentence.

The guilty plea hearing transcript reflects that the trial court explained to her that she was
getting fifteen years at one hundred percent and the petitioner stated that she understood this
sentence. At the conclusion of the proof in the post-conviction hearing, thetrial court found that the
petitioner had not proven her allegations by clear and convincing evidence, nor even by a
preponderance of the evidence. It noted that the petitioner had indicated her agreement and
knowledge of the sentence and its service during the guilty plea hearing. It found that no proof
reflected that the attorney rendered the ineffective assisance of counsel.

In this appeal, the petitioner argues that the trial court’ s findings areincorrect. She asserts
that her attorney’ sadvice concerning the sentence was confusing and misleading. She claimsnever
to have understood the actual sentence being imposed and that if she had known, shewould have
gonetotrial. The staterespondsthat the petitioner has presented nothing in her appeal that would
undermine the trid court’ sfindings.

When aclaim of ineffective assistance of counsd is made, the burden is upon the petitioner
toshow (1) that counsel’ sperformancewasdeficient and (2) that the deficiency wasprgudicial. See
Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984); State v. Melson, 772
S.W.2d 417, 419 n.2 (Tenn. 1989). To satisfy the requirement of prejudice when the petitioner
entered guilty pless, the petitioner must demonstrate a reasonabl e probability that, but for counsel’s
errors, she would not have pled guilty and would have insisted on going to trial. See Hill v.
Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370 (1985); Bankston v. State, 815 SW.2d 213, 215
(Tenn. Crim. App. 1991).




Theburden was on the petitioner inthetrial court to prove by clear and convincing evidence
thefactual allegationsthat would entitle her torelief. Tenn. Code Ann. 8§ 40-30-210(f). On gppedl,
we are bound by thetrial court’ sfindings of fact unless we conclude that the evidence in therecord
preponderates against those findings. SeeFieldsv. State, 40 S.W.3d 450, 458 (Tenn. 2001). Thus,
the petitioner now has the burden of illustrating how the evidence preponderates against the
judgment entered. We also note that we review the court’ s conclusion regarding the effectiveness
of counsd de novo because it involves a mixed question of law and fact. 1d.

Given our standard of review, the petitioner’ s argument avails her nothing. Essentially, she
seeks to have usignore the trial court’s findings and to accredit her testimony above the evidence
provided by her trial attorney and by the transcript of her guilty plea hearing. However, she does
not explain what existsin the record that supports her testimony and rebutsthetrial court’ sfindings.
The attorney’ s testimony and the petitioner’ s acknowledgment at the guilty plea hearing that she
understood the sentence and its service requirements are telling. In dealing with acollateral attack
on a guilty plea, courts generally are skeptical when a prisoner atempts to repudiate earlier
statements made when the plea was entered, because “[s]olemn declarations in open court carry a
strong presumption of verity” and the prior testimony “constitutes a formidable barrier” in the
collateral proceeding. Blackledgev. Allison, 431 U.S. 63, 74,97 S. Ct. 1621, 1629 (1977); seea so
State v. Johnson, 834 SW.2d 922, 926 (Tenn. 1992). We conclude that the evidence does not
preponderate against thetrial court’s findings.

In consideration of the foregoing and the record as a whole, the trial court judgment is
affirmed.

JOSEPH M. TIPTON, JUDGE



